ENVIRONMENTAL
JUSTICE
F FOUNDATION

©
]
Protecting People and Planet WWF

DCEANA ClientEarth®

ENSURING COMPANIES ADDRESS ADVERSE ENVIRONMENTAL
IMPACTS IN THEIR VALUE CHAINS: THE CASE OF ILLEGAL FISHING

Briefing

Summary

The EU’s Corporate Sustainability Due Diligence Directive (csbbD)* will introduce obligations on companies to conduct
environmental and human rights due diligence in relation to their operations, subsidiaries, and value chains. This briefing
calls for the definition of adverse environmental impacts within CSDDD to sufficiently cover a broad range of impacts, in
line with other relevant EU legislation and international standards, including the Corporate Sustainability Reporting
Directive? and 2023 OECD Guidelines®. It uses the case of illegal, unreported and unregulated (IUU) fishing to demonstrate
that a definition of adverse environmental impacts that is limited in scope or lacking precision can lead to a situation where
impacts, which cause significant pressure on nature and biodiversity, are absent from a company’s due diligence processes.

1 Environmental impacts of the fisheries sector

While the fisheries sector is vital to billions of people in terms of jobs and food security, it can have significant negative
impacts on the environment”. According to the Food and Agriculture Organisation (FAQ), the proportion of fishery stocks
fished within biologically sustainable levels decreased from 90 percent in 1974 to 64.6 percent in 2019°. Destructive fishing
practices have also contributed to the decline of non-target fish stocks, the mortality of cetaceans, marine mammals and
seabirds, and exacerbated marine ecosystem degradatione.

IUU fishing acts as a multiplier of these environmental impacts. The systematic overexploitation of fisheries and damage to
marine habitats associated with IUU fishing exacerbates the decline of fish stocks and jeopardises conservation and
management efforts.

It is estimated that IUU fishing accounts for about 20 per cent of wild-caught ocean fish each year7 and the General Assembly
of the United Nations agreed to end IUU fishing by 2020 (under Goal 14 of the SDGs, ‘life below water’)s. Being the world’s
largest market for fisheries and aquaculture products and largely depending on imports to meet internal consumption Ievels,9
the EU is at high risk of importing products obtained from IUU fishingm. Inconsistencies in import controls across the EU
could mean significant amounts of IUU fishing products are still finding their way onto the EU market despite existing
legislation to prevent this™.



Box 1: What is IUU fishing?

IUU fishing broadly refers to activities that breach national laws, the conservation and management measures of Regional
Fishery Management Organisations (RFMOs), and applicable international law. This can include activities such as fishing
without a valid licence, misreporting catch data, falsifying or concealing a fishing vessel’s identity or itinerary, or
obstructing the work of inspectors or enforcers. IUU fishing can occur in any fishery, from shallow coastal or inland waters
to the high seas™.

IUU fishing directly harms fish populations through overfishing which reduces the resilience of fish populations and
marine ecosystems, making them more vulnerable to the impacts of climate breakdown. It includes the use of illegal and
destructive fishing practices and gear, which can damage the marine environment (e.g., through the destruction of coral
and other habitats)®™. Furthermore, failing to report catches undermines efforts to accurately assess the status of
exploited stocks and ecosystems, therefore having a negative knock-on effect on conservation efforts™.

2 Why should the adverse impacts of IUU fishing be covered by the CSDDD?

Some companies active in the seafood industry have already started adopting voluntary best practice tools to mitigate the
risks of IUU fishing in their seafood value chains, indicating that there is a recognition in parts of the sector of the immense
pressure of illegal fishing practices on the marine environment. However, voluntary measures do not go far enough. By
introducing a corporate due diligence duty, companies would be required to conduct due diligence to avoid the
environmental and human rights impacts associated with 1UU fishing. As noted above, IUU fishing has severe environmental
impacts. It is therefore vital that these impacts are considered by companies as part of any new due diligence obligations. By
mandating that all in-scope companies identify and address these specific impacts, the EU will ensure a level playing field
across the fisheries sector and EU Member States, will help protect the planet’s ocean, and will make a meaningful
contribution to achieving SDG 14.

3 Defining adverse environmental impacts

The approach chosen to define adverse environmental impacts in the CSDDD will be decisive in clarifying the perimeter
within which companies must fulfil their due diligence obligations, and therefore mitigate their financial and legal risks. The
Directive must remove the potential for loopholes, which could allow the fisheries and aquaculture sector to turn a blind eye
to certain environmental impacts, including those related to IUU fishing. It is therefore crucial that the definition of adverse
environmental impacts is not overly restrictive, while ensuring legal clarity.

The Commission and Council proposals (which propose including only adverse environmental impacts resulting from the
violation of prohibitions and obligations under listed international environmental conventions®®) run contrary to a risk-based
approach and are insufficient in addressing the breadth of environmental and biodiversity impacts of IUU fishing. Reference
to the Convention on Biological Diversity (CBD), specifically Article 10(b), is key as it forms part of the international legal
framework and establishes important benchmarks for understanding impacts arising from unsustainable uses of natural
resources. However, other important marine conventions and international fisheries instruments'’ are omitted from these
proposals.

The Parliament’s approach18 (which proposes the introduction of categories of impacts to create a framework for assessing
environmental impacts by companies) is more appropriate. Introducing categories such as ‘biodiversity loss’ or ‘the
degradation of marine ecosystems’ would ensure due diligence processes cover most of the environmental and biodiversity
adverse impacts of the fisheries sector, including those related to IUU fishing. Moreover, these categories create clear,
concrete and understandable boundaries that will help companies to identify and map their impacts. Inspiration for such an
approach can be drawn from relevant EU laws, such as the Corporate Sustainability Reporting Directive and the Taxonomy
Regulation. However, the reference to the CBD has been deleted in the Parliament’s proposal, removing a crucial instrument
to interpret the fisheries sector’s obligations in relation to biodiversity loss. It is important that the final CSDDD text includes
a reference to the CBD, as proposed by the Commission and Council.



Recommendations

For the CSDDD to bring the necessary clarity, ensure a level playing field, and help seafood companies mitigate financial
risks associated with biodiversity loss, it is crucial that the environmental scope of due diligence obligations refers
cumulatively to:

A) A list of categories of environmental impacts, including climate change; biodiversity loss; air, water and soil
pollution; degradation of terrestrial, marine and freshwater ecosystems; deforestation; and over-consumption
of materials, water, energy and other natural resources); and

B) Alist of all relevant international environmental conventions, including the Paris Agreement, the Convention on
Biological Diversity, and relevant international marine and fisheries instruments, which will serve as a
specification of the environmental scope wherever relevant and possible.

Additionally, the Commission, in consultation with relevant stakeholders, could be mandated to prepare guidelines to
further support companies’ compliance with their due diligence obligations and how these apply with regards to the
environmental impact categories listed in the Directive. This approach would ensure that the worst environmental impacts
of the fisheries sector — impacts which themselves create risks that jeopardise the long-term feasibility of the fisheries
industry — including the impacts of IUU fishing, are included and avoided while also ensuring legal clarity — and greater
sustainability — for companies engaged in the fisheries industry.
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